Ontario rules change for compensation of certain directors of nonprofit corporations that are charities

By Adam Greco and Mark Blumberg (September 10, 2018)

On April 1, 2018, the Ontario government amended a regulation to the Charities
Accounting Act to allow certain directors in certain circumstances of Ontario charities to
be compensated. While this is great news for a few people on certain charity boards, it
is probably bad news for the sector. We have written previously about this poorly thought
out and unnecessary proposal in Ontario Government Proposal to Allow Compensation
of Directors of Charities Without Court Order.
We are concerned that paying board members of charities undercuts the notion (which is
a selling feature of the charity sector) that charities should have voluntary boards, and
that board members should act gratuitously. Also, it can result in some board members
being envious of others who are being compensated. It can result in some people joining
boards for the wrong reasons, and being more interested in compensation than serving
the charity. Alternatively, some firms may put pressure on their associates or partners
who are serving on charity boards to enter into these arrangements so their firm can
receive compensation. When a board member is personally involved, it may raise
questions as to whether the goods or services are provided properly and there is good
value for money.
The PGT notes in their guidance the importance of the reputational issues including “The
board of directors should consider the following: …Is there likely to be an adverse impact
on the charitable corporation’s reputation or levels of support and funding?”
Although there was a consultation period for about 7 weeks over the 2017 summer and
a further few months to consider any changes, not one word of the original proposed
language was changed. It certainly looks like consultation for the sake of consultation.
The new rules are unfortunately quite complicated. The following is a brief outline of the
new rules. Given their complexity, an organization that wishes to rely on these rules
should seek legal counsel before doing so.

Who Can Be Paid?
The regulation authorizes a charity that is a non-profit corporation operating in Ontario to
make payments from its charitable property to a director or a “person connected to a
director” without a court order in certain circumstances. Directors could and continue to
be able to reimbursed by the charity for reasonable out-of-pocket expenses.
A “person connected to a director” is defined as:
1. A spouse, child, parent, grandparent or sibling of the director;
2. The employer of a director or the spouse, child, parent, grandparent or sibling of
the director;
3. A corporation with share capital if, singly or jointly, the director or the spouse, child,
parent, grandparent or sibling of the director had direction or controls more than
5% of the corporation’s shares;
4. A corporation without share capital, if, singly or jointly, the director or the spouse,
child, parent, grandparent or sibling of the director has direction over more than
20% of the outstanding voting membership interests of the corporation;
5. A corporation with or without share capital for which the director or the spouse,
child, parent, grandparent or sibling of the director acts as director or officer;
6. A partnership in which the director or the spouse, child, parent, grandparent or
sibling of the director is a partner or in which a corporation described above is a
partner.

What Kinds of Payments are Authorized?
The regulation authorizes payments made to directors for “goods, services, or facilities”
provided to the charity by any of the above-mentioned persons.
However, the regulation does exclude the following payments from authorization:
•

Remuneration or other direct or indirect payment for services provided by a director
as a director or employee of the charity, in that capacity

•

Direct or indirect payment for providing fundraising services or for selling goods or
services for fundraising purposes

•

Direct or indirect payment made in connection to the purchase or sale of real
property

What Conditions Must Be Satisfied for the Payment to be Authorized?
There are a number of conditions that must be satisfied for the payment to be authorized.
These conditions include the following list:
1. The payment must:
a. Be made with a view to the best interests of the charity;
b. Be reasonable for the charity to pay for the goods, services or facilities
provided;
c. Not result in the charity’s debts and liabilities exceeding the charitable
property’s value (must not put the charity in a deficit) or render the charity
insolvent;
d. Not exceed the maximum amount authorized by the unanimous agreement
of every director of the charity in writing, as provided by s. 2.1(6)(a)
2. Before the Board of Directors can authorize the payment:
a. Every director of the corporation, including the director receiving the
payment, must agree in writing to a maximum amount that can be paid;
b. Every director, except for the director receiving the payment, must agree in
writing that they are satisfied that the payment is being made in accordance
with the requirements of the Regulation;
c. The board of directors must consider any PGT guidance re: payments made
under the Regulation [The PGT Guidance is attached at the end of this
article];
3. There must be at least 4 voting directors on the board, not including the director
who will be paid and therefore, there has to be a minimum of 5 board members
4. Neither the director who is to receive the payment, nor any person connected to
the director, shall attend any part of a board meeting during which the decision to
authorize the payment is discussed, nor shall the director vote on the matter
5. The total number of paid board members must not exceed 20% of the number of
voting directors on the board
6. The board of directors must ensure that information respecting payments made to
directors under this regulation in a given year is noted in the non-profit’s financial
statements for that year, and placed before the members at an annual members’
meeting
Keep in mind for registered charities when they complete their T3010 form they will need
to answer yes to Question C8 (line 3200) “Did the charity compensate any of its

directors/trustees or like officials or persons not at arm's length from the charity for
services provided during the fiscal period (other than reimbursement for expenses)?”

A few suggestions for Ontario charities
Because something is legal does not mean it is right or even a good idea. It is generally
a bad idea to pay compensation to directors of a charity for any services rendered to the
charity. Directors owe a fiduciary duty to the charity, and any payment by the charity to
the directors may put the director in conflict with this duty and practically is generally a
bad idea.
The simple solution is to ensure that no directors may be compensated for any goods,
services or facilities provided to the organization. If any director requests compensation,
they should be asked to resign as a director before being compensated.
Under these new rules it is the directors alone who can decide that one or more amongst
them should be compensated. Consider changing the articles or by-laws of the charity
to either forbid this practice or require extra safeguards that the regulation does not have.
However, given that this regulation exists, an organization is allowed to compensate a
director in accordance with it if the charity thinks that such payment is for the benefit of
the charity. While we maintain that such payments are generally a bad idea, they can be
legally done if the charity in Ontario follows all the rules in the new regulation.
If such a payment is authorized, careful record-keeping would be essential to preserve a
record of compliance with the regulation.
As well, the organization’s constating documents should be carefully reviewed for any
additional restrictions on such payments, e.g. there may be a letters patent, articles, or
by-law prohibiting the board to authorize payments to a director.
The regulation requires that the payment to a director is included in the financial
statements and those must be provided to the members. In some cases, it may be a
good idea to have member approval for the practice instead of reporting the news at a
members’ meeting as a fait accompli. This practice could create problems for the directors
who have authorized the payment.
Charities should potentially bring in short time limits for the compensation and/or good
termination provisions. If the arrangement is open-ended and/or lacks a necessary
cancellation provision, and is cancelled by the board in the future, the organization might
have some significant liability.
Again, given the complexity of these rules, an organization should obtain legal counsel
before availing itself of them.
Funders might also want to ask very specific questions of grantees about this practice as
it become more common.

Here is the text of the “Authorization to Pay”.
https://www.ontario.ca/laws/regulation/010004
Note: On April 1, 2018, the Regulation is amended by adding the following section:
(See: O. Reg. 112/18, s. 1)

AUTHORIZATION TO PAY
2.1 (1) In this section,
“corporate trustee” means a corporation deemed by subsection 1 (2) of the Act to be a
trustee within the meaning of the Act; (“fiduciaire constitué en société”)
“person connected to a director” means a person determined in accordance with
subsection (3). (“personne liée à un administrateur”) O. Reg. 112/18, s. 1.
(2) A corporate trustee may, in the circumstances and subject to the restrictions set out
in this section, make payments from the charitable property acquired by it to any of the
following persons, for goods, services or facilities provided to it by the person:
1. A director of the corporate trustee.
2. A person connected to a director of the corporate trustee. O. Reg. 112/18, s. 1.
(3) The following are persons connected to a director of the corporate trustee for the
purposes of this section, but do not include the corporate trustee itself:
1. A spouse, child, parent, grandparent or sibling of the director.
2. The employer of the director or of a person described in paragraph 1.
3. A corporation with share capital, if, singly or jointly, the director or a person described
in paragraph 1 beneficially owns, controls or has direction over more than 5 per cent
of the corporation’s shares.
4. A corporation without share capital, if, singly or jointly, the director or a person
described in paragraph 1 beneficially owns, controls or has direction over more than
20 per cent of the outstanding voting membership interests of the corporation.
5. A corporation with or without share capital for which the director or a person
described in paragraph 1 acts as director or officer.
6. A partnership in which the director or a person described in paragraph 1 is a partner,
or in which a corporation described in paragraph 3, 4 or 5 is a partner.
7. A partner in a partnership described in paragraph 6. O. Reg. 112/18, s. 1.
(4) This section does not authorize any of the following:
1. Remuneration or other direct or indirect payment for services provided by a director
as a director or employee of the corporate trustee, as the case may be, in that
capacity.
2. Direct or indirect payment for providing fundraising services or for selling goods or
services for fundraising purposes.

3. Direct or indirect payment made in connection to the purchase or sale of real
property. O. Reg. 112/18, s. 1.
(5) Payments made under this section,
(a) must be made with a view to the corporate trustee’s best interests;
(b) must be in an amount that is reasonable for the corporate trustee to pay for the
goods, services or facilities that are provided;
(c) must not result in the amount of the corporate trustee’s debts and liabilities
exceeding the charitable property’s value, or render the corporate trustee insolvent;
and
(d) must not exceed the amount set out in the agreement referred to in clause (a) of
subsection (6) for the goods, services or facilities to be provided. O. Reg. 112/18, s.
1.
(6) Before a corporate trustee’s board of directors may authorize payment for goods,
services or facilities under this section,
(a) every director of the corporate trustee must agree in writing to a maximum amount
that can be paid by the corporate trustee for the goods, services or facilities and, if
the goods, services or facilities are to be provided by a person connected to a
director, that person must also agree in writing to the maximum amount;
(b) every director of the corporate trustee, other than the director providing the goods,
services or facilities or the director to whom the person providing the goods, services
or facilities is connected, as the case may be, must agree in writing that he or she is
satisfied that the payment is being made in accordance with the requirements, and
within the restrictions, of this section; and
(c) the board of directors must consider any guidance respecting payments made under
this section that is issued by the Public Guardian and Trustee and published on a
Government of Ontario website. O. Reg. 112/18, s. 1.
(7) In order for a corporate trustee’s board of directors to authorize payment under this
section, there must be at least four voting directors on the board, not including the
director providing the goods, services or facilities or the director to whom the person
providing the goods, services or facilities is connected, as the case may be. O. Reg.
112/18, s. 1.
(8) Regardless of whether goods, services or facilities are provided by a director of the
corporate trustee or by a person connected to a director of the corporate trustee, neither
the director nor any person connected to him or her shall attend any part of a board
meeting during which the decision to authorize the payment is discussed, nor vote on
the matter. O. Reg. 112/18, s. 1.
(9) The total number of persons receiving payment under this section must not exceed
20 per cent of the number of voting directors on the board. O. Reg. 112/18, s. 1.
(10) The directors of the corporate trustee shall ensure that information respecting
payments made under this section in a given year is noted in the corporate trustee’s

financial statements for that year, and placed before its members at an annual meeting
of the members. O. Reg. 112/18, s. 1.
(11) Clauses (5) (c) and (d) and subsections (6) to (10) do not apply with respect to a
payment made under this section to a corporation described in paragraph 5 of
subsection (3), if neither the director nor a person connected to the director, other than
the corporation itself, would receive any benefit from the payment and,
(a) the corporation is a corporation without share capital; or
(b) all of the corporation’s shares are owned by the corporate trustee. O. Reg. 112/18,
s. 1.

Over the next few pages are also the Ontario PGT’s Payments to Directors & Connected
Persons which a board must also consider.

Adam Greco and Mark Blumberg are lawyers at Blumberg Segal LLP in Toronto, Ontario.
To find out more about legal services that Blumbergs provides to Canadian charities and
non-profits please visit www.canadiancharitylaw.ca, www.globalphilanthropy.ca,
www.smartgiving.ca or www.charitydata.ca
This article is for information purposes only. It is not intended to be legal advice.
You should not act or abstain from acting based upon such information without
first consulting a legal professional.
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Introduction
Ontario Regulation 4.01 under the Charities Accounting Act (the Regulation), allows charitable
corporations[1] operating in Ontario to compensate directors and persons connected to them, without a
court order, provided specific requirements are met.
Before this Regulation, directors were prohibited from receiving any payment or other personal benefit
from a charitable corporation without a court order[2]. This applied even if the goods or services were
provided at less than fair market rates. Under the Regulation, a court order is no longer necessary for
certain payments, provided the requirements of the Regulation are met.
If a charitable corporation wishes to make a payment which is not authorized under the Regulation, a
court order is required. In cases where all parties consent, a Court order may be obtained through an
application to the Office of the Public Guardian and Trustee under s.13 of the Charities Accounting Act
(see section 17, below).
This guidance and the process for approving certain payments to directors under section 2.1 of the
Regulation do not apply to the purchase of indemnity insurance. For the purchase of indemnity
insurance, see section 2 of the Regulation here: https://www.ontario.ca/laws/regulation/010004Reg.
4/01.
The Regulation does not apply to reimbursement of reasonable expenses of a director. Generally,
expenses can be reimbursed if they were incurred to carry out the charitable purposes, the amount is
reasonable, and proper receipts are provided.

Subsection (6)(c) of the Regulation requires charitable corporations to consider this
guidance when approving payments to directors or connected persons.
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What payments can and cannot be made under
this regulation?
The short answer
The Regulation can be used to authorize payments for most goods, services and facilities, provided all
the requirements are met. It does not authorize payments for services provided by a director in their
capacity as a director or employee, or for fundraising or real property transactions.

A more detailed answer
Examples of goods, services and facilities that may be provided by a director or connected person
include, but are not limited to:
The delivery of a lecture;
Occasional professional services and consultations, except where prohibited by statute or rules
of professional conduct;
A piece of research;
A contract to provide maintenance work;
Rental of space.
The Regulation does not authorize a charitable corporation to:
Make payments for services provided by a director in their capacity as a director. Directors of
charities have a duty to act gratuitously. This means they are not permitted to be paid for their
services as a director; or
Pay directors or connected persons as employees, or for fundraising services or real property
transactions. The charitable corporation would require a Court order to make such payments to
a director or connected person.

What is a conflict of interest and why is it
important?
https://www.attorneygeneral.jus.gov.on.ca/english/family/pgt/authorization_of_payments.html[2018-09-15 9:10:04 PM]
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A conflict of interest arises when a director has a personal interest in the result of a decision made by
the charitable corporation. Directors of charities have a fiduciary duty to avoid both a conflict of interest
and the appearance of a conflict of interest. Directors must always make decisions in the interests of the
charitable corporation and not allow their personal interests or preferences to affect their conduct and
decisions.
Payment from a charitable corporation to a director or a connected person for goods, services, or
facilities represents a personal benefit to the director and places them in a conflict of interest. The Court
has allowed payments only in situations where, at the time the decision is made, it is in the best interest
of the charitable corporation. The Regulation is intended to provide the necessary approval without
having to obtain a Court order.

What is a ‘charitable corporation’?
A charitable corporation for the purposes of this guidance is any non-share capital (not-for-profit)
corporation operating in Ontario that is a registered charity or has exclusively charitable purposes. It
does not include trustees of charitable trusts or non-incorporated charitable organizations and,
therefore, those organizations cannot use the Regulation to pay trustees. The Regulation uses the term
‘corporate trustee’ to be consistent with other provisions within the Charities Accounting Act. Within this
guidance, ‘charitable corporation’ is used in place of ‘corporate trustee’.

What is a ‘connected person’?
A ‘connected person’ is a ‘person connected to a director’ of the charitable corporation. The Regulation
identifies the following individuals and businesses as ‘connected persons’:
1. Family members, including: spouse, child, parent, grandparent or sibling of the director;
2. The employer of the director or of a family member;
3. A corporation with share capital, if, singly or jointly, the director or a family member beneficially
owns, controls or has direction over more than 5 per cent of the corporation’s shares;
4. A corporation without share capital, if singly or jointly, the director or a family member
beneficially owns, controls or has direction over more than 20 per cent of the outstanding voting
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membership interests of the corporation;
5. A corporation with or without share capital for which the director or a family member acts as
director or officer;
6. A partnership in which the director or a family member is a partner, or in which a corporation
described in paragraph 3, 4 or 5 is a partner;
7. A partner in a partnership described in paragraph 6.

Who may use this Regulation?
The Regulation may be used by charitable corporations that have four or more directors who are eligible
to vote on the payment to the director connected person. This means that charitable corporations must
have at least five directors, four of whom are eligible to vote on the matter. See #13, ‘Who is eligible to
participate in the meeting and vote on the matter?’ below for further information on who can make the
decision to make a payment.
The Regulation cannot authorize payments that are otherwise prohibited by the charitable corporation’s
governing documents[3]. Directors of the charitable corporation should review the governing documents
prior to authorizing a payment.
In addition, the Regulation cannot authorize payments that are otherwise prohibited by statutes
applicable to the charitable corporation or rules professional of conduct applicable to the director. For
example, s.95 (1) of the Corporations Act and 180(2) of the Canada-Not-for-Profit Corporations Act,
each prohibit a director from serving as an auditor for the charitable corporation.
If the charitable corporation is a registered charity, directors may wish to review the rules regarding their
particular situation with the Canada Revenue Agency, as the applicable requirements under the Income
Tax Act may differ.

What conditions must be met before authorizing
a payment or paying a director or connected
person?
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At the time the payment is authorized, the board must believe that it is in the charitable
corporation’s best interests (see #8 below);
The payment must be in an amount that is reasonable for the charitable corporation to pay for
the goods, services or facilities that are provided (see #9 below);
The payment must not result in the amount of the charitable corporation’s debts and liabilities
exceeding the charitable property’s value, or render the charitable corporation insolvent;
Every director of the charitable corporation and, when applicable, the connected person, must
agree in writing to a maximum amount that can be paid by the charitable corporation for the
goods, services or facilities (see #10 below);
If the goods, services or facilities are to be provided by a connected person to a director, that
person must also agree in writing to the maximum amount;
Every director of the charitable corporation, other than the director providing the goods,
services or facilities or the director to whom the person providing the goods, services or
facilities is connected, as the case may be, must agree in writing that he or she is satisfied that
the payment is being made in accordance with the requirements, and within the restrictions, of
the Regulation;
The payment cannot exceed the maximum amount indicated within the agreement, unless the
agreement has been amended (see #11 below); and,
The board of directors must consider any guidance respecting payments made under this
section that is issued by the Public Guardian and Trustee and published on a Government of
Ontario website.

How do directors decide that the payment is in
the best interest of the charitable corporation?
Before making a payment, the board of directors must believe that the arrangement is in the best
interests of the charitable corporation. The directors must be able to show that:
The good, service or facility is would be beneficial to the charitable corporation;
There is a contemplated advantage to the charitable corporation in using one of its directors or
a connected person instead of someone else. This may involve a financial advantage, or there
may be other advantages, such as the experience of the director or their knowledge of the
charity.

https://www.attorneygeneral.jus.gov.on.ca/english/family/pgt/authorization_of_payments.html[2018-09-15 9:10:04 PM]

Guardianship Investigations: The Role of the Public Guardian and Trustee - Ministry of the Attorney General

The board of directors should consider the following:
Is the director or connected person sufficiently experienced and skilled or qualified to provide
the good or service?
Is there likely to be an adverse impact on the charitable corporation’s reputation or levels of
support and funding?
Can the charitable corporation afford the cost of the goods, services or facilities without any
adverse impact on its activities?
Would the director’s or connected person’s inside knowledge of the charitable corporation and
its working environment be beneficial to the charitable corporation? A Board may decide that for
less - or no more - than the market price, it can use the skills of a director or connected person
who knows the specific requirements of the charitable corporation, and is competent to do the
work in question; and,
If there is no benefit from obtaining the good, service or facility from the director or connected
person (that is, no financial or other benefit), the charitable corporation should obtain the good,
service or facility from an independent party.

What constitutes a ‘reasonable’ payment?
When considering whether a payment is reasonable, charitable corporations should consider:
The market price for similar goods, services or facilities in similar circumstances;
The value to the charitable corporation of the goods, services or facilities provided by the
director or connected person;
The quality of the goods, services or facilities and the reliability of the supplier;
Costs that may have been previously paid by the charitable corporation in obtaining those
goods, services or facilities;
The implications for the reputation of the charitable corporation with its donors, funders,
members and supporters, and with the general public.
Other factors to consider:
When the charitable corporation does not have information on the market price for services,
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they may obtain quotations from other suppliers, unless the amounts involved are minor. Proper
records should be kept of these, and of any other information used in making comparisons.
Generally, the higher the payment, the more the charitable corporation needs to be able to
show they have considered the market price;
Where the charitable corporation has a policy on procurement and purchasing, the charitable
corporation should ensure it complies with its terms when authorizing payments to a director or
connected person;
Charitable corporations should ensure a proper record is kept of the basis for their decision,
including why the level of payment is considered reasonable – which should include reference
to payments in similar situations.

What is the maximum amount?
The ‘maximum amount’ is the total amount that the charitable corporation has agreed to pay for
provision of the goods, services or facilities. The total amount paid at the end of the contract may be
less than the maximum amount; for example, if the contract includes an hourly rate and the actual hours
required to fulfil the contract were less than anticipated.

Can the agreement be amended?
Yes, however, in order to authorize a payment above the maximum amount within the original
agreement, the charitable corporation must again satisfy the requirements under subsections (5) – (10)
of the Regulation.

How does the Board show compliance with the requirements?
In addition to maintaining a copy of the agreement and the required approvals, the Board should fully
document the decision making process, including market research, review of this guidance, and the
rationale for its decision.
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Who is not eligible to participate in the meeting
and vote on the matter?
The following individuals are not eligible to participate in the meeting and vote on the matter:
1. any director receiving a payment;
2. any director connected to the person receiving the payment;
3. any person connected to the director in (a) or (b) above.
The Regulation requires the charitable corporation to have at least four eligible voters in order to
authorize the payment. It is important that the Board ensures that the ineligible director and any
connected person are excluded from the meeting. Any meetings which require the director, or the
connected person, to be in attendance should be completed prior to the meeting where the final
discussion and decision of the eligible directors is to take place.

How many directors or connected persons can
be paid at any one time?
The total number of persons receiving payment under the Regulation must not exceed 20% of the
number of voting directors serving on the Board.

Is financial disclosure required?
The short answer
Yes, the Regulation requires disclosure of the payment to the members of the charitable corporation,
both at the annual members meeting and within the annual financial statements. The Regulation does
not specify what information is to be disclosed or in what manner, however, disclosure should meet
relevant accounting practices.
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In more detail
Financial disclosure is necessary to ensure transparency between the directors and the membership.
The membership, which is usually responsible to elect directors, is best positioned to hold them
accountable for the administration of the charitable corporation.
The PGT guidelines with respect to disclosure within the financial statements are:
The information should appear in the notes to the financial statements;
The director in question should be named;
If someone connected to a director contracts with the charitable corporation, it is not necessary
to name the connected person, i.e., the notes could say, a party connected to the named
director;
The nature of the business transaction should be mentioned in broad terms, i.e., whether it is
for a good, service, or facility that was provided; and,
It is not necessary to specify the amount paid to the director or the connected person.
Examples:
The corporation contracted with [name of Director], a director of the corporation, for services
provided to the corporation;
The corporation contracted with a person connected to [name of Director], a director of the
charitable corporation, for the purchase of goods;
The corporation contracted with a company connected to [name of Director], a director of the
corporation, for the use of facilities.

Are there any circumstances in which some of
the requirements may be waived?
The short answer
Yes, if the charitable corporation is making a payment to another not-for-profit corporation or a for-profit
corporation that it wholly owns and the payment does not benefit the director who is connected to the
corporation, the requirements are reduced.
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A more detailed answer
Most of the requirements are waived, including the necessity of having at least 4 directors who are
eligible to vote. The only requirements to be met are:
The payment cannot be made for fundraising services or transactions related to the purchase
or sale of real property;
The payment must be made with a view to the charitable corporation’s best interests; and,
The payment must be in an amount that is reasonable for the charitable corporation to pay for
the goods, services or facilities that are provided.
As an example:
ABC Foundation (the Foundation) is a charitable corporation established for the purposes of raising,
maintaining and disbursing funds for the benefit of ABC Charity (the Charity). The Chief Administrator of
the Charity serves as a director of the Foundation by virtue of occupying the office of Chief
Administrator.
In order to minimize costs, the Foundation wishes to contract with the Charity for office space and
certain administrative services. As the Charity is the employer of a director of the Foundation, the
Charity is a ‘connected person’ to that director.
Normally, in order for the Charity to contract with the Foundation, all of the requirements of the
Regulation would need to be fulfilled. However, as the Foundation is a charitable corporation and no
benefit would be received by the Chief Administrator/Director as a result of the transaction, the
Regulation relieves the Foundation of some of the requirements.
In this example, the directors would need to ensure that the payment was made in the best interest of
the Foundation and was reasonable, but the other requirements need not be met.

What if a charitable corporation wants to
authorize a payment but cannot meet the
requirements?
The short answer
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If a court order would have been required before this Regulation was made, and the payment is not
authorized under the Regulation, the charitable corporation would still require a court order to make the
payment.

A more detailed answer
The Regulation does not establish new restrictions on the ability of directors to receive a personal
benefit under Ontario common-law. Rather, it provides a mechanism to allow charitable corporations to
provide a benefit that would have required a court order before the Regulation. In situations where the
requirements of the Regulation cannot be met, the charitable corporation would still need a Court order
to make the payment.
As an example, in some religious organizations, it is important for the religious leader to also sit on the
board of directors. The Regulation would not apply to this situation as the religious leader is an
employee of the charitable corporation. In this circumstance, a court order would be required to pay the
religious leader.
Where the common law requires a court order to make a payment and where the Regulation does not
authorize the payment, a court order may, in certain circumstances, be issued under s.13 of the
Charities Accounting Act. For more information on s.13 orders, please see the OPGT’s publication “How
to get a Court Order on a Charitable matter Without Going to Court”, available on the OPGT’s webpage.
See #19 “Further Information”, below, for the web-page address.

What is the risk for Directors who make
payments to a director without complying with
the requirements of the Regulation?
Directors of charitable corporations who fail to comply with the requirements in the Regulation could be
in breach of their fiduciary duties and possibly liable to re-pay funds. Complaints about payments to a
director or a person connected to a director would ordinarily be answered if the charitable corporation
can show that it complied with the Regulation.

Further Information
https://www.attorneygeneral.jus.gov.on.ca/english/family/pgt/authorization_of_payments.html[2018-09-15 9:10:04 PM]
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Ontario statute law can be found at: https://www.ontario.ca/laws
Federal statute law can be found at: http://laws-lois.justice.gc.ca/eng/acts/I.html
For the most recent version of this Guidance, or for more information on charitable matters in Ontario,
please visit the OPGT’s webpage at:
https://www.attorneygeneral.jus.gov.on.ca/english/family/pgt/charities/
You can also contact the Charitable Property Program of the Office of the Public Guardian and Trustee
at:
Charitable Property Program
595 Bay Street, Suite 800, Toronto, ON, M5G 2M6
Tel.: (416) 326-1963 (please leave a message)
Toll- free: 1-800-366-0335 and then press 1, 3, 7
Fax: (416) 326-1969
The Office of the Public Guardian and Trustee Payments to Directors & Connected Persons ISBN 9781-4868-1912-6
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[1] A charitable corporation refers to a charity incorporated under the Ontario Corporations Act, the
Canada Not-for-Profit Corporations Act, or some other provincial corporate legislation. The term is
distinct from the Canada Revenue Agency’s use of the terms charitable organization or foundation
under the Income Tax Act.
[2] Re Public Trustee and Toronto Humane Society et al., [1987] O.J. No. 534, 60 O.R. (2d) 236, 40
D.L.R. (4th) 111, 27 E.T.R. 40, 4 A.C.W.S. (3d) 446.
[3] For the purposes of the Guidance, governing documents includes Articles of Incorporation, Articles of
Continuance, Articles of Amendment, Letter’s Patent, Supplementary Letter’s Patent, or the special Act
creating the charitable corporation, and the corporation’s by-laws.
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