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REASONS FOR DECISION 

LAXJ. 

[1] The plaintiffs bring this proposed class proceeding on behalf of 2,825 individuals who 

participated in the Banyan Tree Foundation Gift Program (the "gift program") for the taxation 

years 2003 through 2007. The action is brought claiming damages and declaratory relief against 

the promoters of the gift program (collectively, the "gift program defendants") and the law firm, 
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Fraser Milner Cas grain LLP ("FMC") as a result of the disallowance by the Canada Revenue 

Agency ("CRA") of the tax benefits that the plaintiffs allege they were to have received. CRA 

has detennined that the gift program was a sham and proposed class members have been or will 

be reassessed and required to pay taxes and interest on tax arrears arising from the reassessments. 

[2] The plaintiffs allege that the gift program defendants are in breach of contract and were 

negligent in failing to provide a charitable donation receipt recognized by CRA and in failing to 

ensure that class members would not be at risk to repay the loans that were obtained in order to 

facilitate their participation in the program. They allege that FMC's tax opinions were necessary 

and instrumental to the marketing of the gift program and the law firm was negligent in the 

preparation of these opinions. 

[3] Before the court are three motions: (1) the plaintiffs move for certification of the action 

as a class proceeding under the Class Proceedings Act, 1992, S.O. 1992, c. 6 ("CPA"); (2) the 

gift program defendants move for a stay of the action under sections 106 and 13 8 of the Courts 

of Justice Act, RS.O. 1990, c. C.43; (3) FMC moves to dismiss the claims against it under rule 

51.06 of the Rules of Civil Procedure, RRO. 1990, Reg. 194. For the reasons that follow, I 

conclude that the defendants' motions for stay and for dismissal of the claims against FMC 

should be dismissed and the plaintiffs' motion for certification granted. 

Background 

The Parties 

[ 4] The gift program was structured as a mechanism to provide donations to various charities 

and to enable taxpayers to obtain charitable tax receipts. Banyan Tree Foundation is a private 

charitable foundation registered December 18, 1987, and formerly known as the Ronald and Joan 

Ball Foundation. In 2002, Robert Thiessen, a chartered accountant, became president and 

director of Banyan Tree. Promittere Capital Group Inc. ("Promittere Capital"),·Promittere Asset 

Management Ltd ("Promittere Asset") and Rochester Financial Limited ("Rochester") are 

Ontario corporations. Mr. Thiessen is also an officer and director of these corporations. FMC is a 

limited liability partnership of lawyers with offices in Toronto and elsewhere who provided legal 
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opinions in 2002 and 2003 that the gift program complied with applicable tax rules for charitable 

donations. 

[5] The plaintiffs, Kathryn and Rick Robinson, are husband and wife. Kathryn participated in 

the gift program in 2003, 2004 and 2005. Rick participated indirectly through Kathryn in 2003 

and directly in 2004 and 2005. 

The Gift Program 

[6] The gift program. was marketed to Canadians who had taxable income in excess of 

$75,000 and was offered in each of the taxation years 2003 through 2007. Of the 2,825 proposed 

class members, 2,291 or the vast majority participated in 2003 and 2004. A significant number of 

individuals, including the plaintiffs, participated in more than one year. The structure of the gift 

program remained essentially unchanged over the course of its life. Participants were solicited by 

a network of financial advisors who promoted and sold the program to individuals. Each 

participant completed a pledge, loan application, power of attorney and promissory note. Each 

made a pledge of a donation in a specified amount to Banyan Tree and received a charitable 

donation receipt for the full amount of the pledge. Approximately 85 per cent of the pledge was 

borrowed from Rochester and evidenced by a promissory note. The participant contributed the 

remaining amount in cash and paid Rochester a security deposit in respect of the loan, which was 

to be invested and used to pay interest, income taxes and principal due at the end of the loan 

period. 

The Claims 

[7] The plaintiffs allege that the gift program was structured as a mechanism to provide 

donations to various charities and to enable taxpayers to obtain charitable tax receipts. They 

claim that it was developed, promoted and administered by Thiessen on behalf of Promittere 

Capital, Promittere Asset, Rochester and Banyan Tree with the advice and assistance of FMC. 

The plaintiffs allege that it was an express or implied term of the contracts between the 

participants and the gift program defendants that the participants would receive a charitable tax 

receipt that would be recognized by CRA and that they would not be at risk to repay the loans 
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obtained from Rochester. As against these defendants, the plaintiffs plead breach of contract and 

negligence and seek a declaration that the promissory notes in favour of Rochester are void and 

unenforceable. 

[8] As against FMC, the plaintiffs allege that the FMC legal opinions were a necessary 

prerequisite for the promotion and sale of the gift program, without which the gift program could 

not have been launched. They plead that FMC intended participants to rely on the existence of 

the opinions in deciding whether or not to participate in the gift program, that FMC owed 

participants a duty of care and that it was negligent in the preparation of the opinions. The 

plaintiffs seek damages on their own behalf and on behalf of class members for interest paid or 

payable arising from CRA's reassessments, for the security deposits and cash donations paid by 

participants to gift program defendants and for out-of-pocket expenses incurred by participants to 

retain professional advisors. 

Evidence on the Motions 

[9] Mr. and Mrs. Robinson provided their own evidence on the motions as well as producing 

evidence from several other gift program participants who, like them, each participated in one or 

more years and either has been reassessed or expects to be reassessed for the years they 

participated. The plaintiffs also produced evidence from John Loukidelis, a tax lawyer and 

partner with Simpson Wigle LLP. He represents approximately 200 gift program participants and 

proposed class members. His evidence was mainly tendered in response to the motion for stay. 

The plaintiffs and their witnesses were cross-examined. As well, the plaintiffs produced an 

opinion from Professor Vern Krishna, a senior tax expert at the law firm of Borden Ladner 

Gervais LLP, but as it was not relied on, I do not propose to refer to it. 

[10] The gift program defendants filed two affidavits of Robert Thiessen. FMC produced the 

opinion of Margaret Sanderson, an economics expert, with respect to the approach to 

determining damages in this action. Neither was cross-examined. 

[11] I will discuss this in more detail below, but by way of overview, the gift program 

defendants oppose certification on a number of fronts, but their main attack is the assertion that 
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there is insufficient commonality to make this action one that is suitable for class treatment. They 

submit that the distinguishing factors pertaining to the gift program on both an individual and 

year to year basis makes it necessary to look to the particular circumstances of each class 

member, including the circumstances of the point-of-sale representations of the agents who sold 

the gift program to individual participants. They also submit that the action is premature and 

should be stayed pending the disposition of tax proceedings, which if successful, will render the 

action moot. 

[12] Neither the plaintiffs nor the witnesses they put forward on the motion claim to have read 

the FMC opinions. FMC submits that this is fatal to certification. FMC asserts that a duty of care 

cannot be created based on the fact that an opinion was prepared when its contents were never 

read or relied upon and therefore the claim as pleaded fails to disclose a cause of action. FMC 

brings a cross-motion to dismiss the claim against it based on the admissions under rule 51.06(1) 

and (2) of the Rules a/Civil Procedure. 

The Test for Certification 

[13] Section 5(1) of the CPA sets out the criteria for the certification of a class proceeding. 

The language is mandatory. The court is required to certify the action as a class proceeding 

where the following five-part test for certification is met: 

(a) the pleadings or the notice of application discloses a cause of action; 

(b) there is an identifiable class of two or more persons that would be represented by 
the representative plaintiff; 

( c) the claims of the class members raise common issues; 

(d) a class proceeding would be the preferable procedure for the resolution of the 
common issues; and 

( e) there is a representative plaintiff who, 

(i) would fairly and adequately represent the interests of the class, 
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(ii) has produced a plan for the proceeding that sets out a workable method 
of advancing the proceeding on behalf of the class and 
of notifying class members of the proceeding, and 

(iii) does not have, on the cornmon issues for the class, an interest in 
conflict with the interests of other class members. 

[14] These requirements are linked: "There must be a cause of action, shared by an 

identifiable class, from which cornmon issues arise that can be resolved in a fair, efficient and 

manageable way that will advance the proceeding and achieve access to justice, judicial 

economy and the modification of behaviour of wrongdoers": Sauer v. Canada (A. G.), [2008] 

O.J. No. 3419, 169 A.C.W.S. (3d) 27 (Sup. Ct.) at para. 14. 

5(l)(a) - Cause of action 

[15] The test under s. 5(1)(a) is well settled and identical to the test under rule 21.01 (1)(b) of 

the Rules of Civil Procedure. The following principles apply to the determination of the issue of 

whether the pleadings disclose a cause of action under s. 5(1)(a): 

• no evidence is admissible for the purposes of determining the s. 5(1)( a) criterion: 
Hollickv. Toronto (City), 2001 SCC 68, [2001] 3 S.C.R. 158 at para. 25. 

• all allegations of fact pleaded, unless patently ridiculous or incapable of proof, 
must be accepted as proven and thus assumed to be true; 

• the pleading will be struck out only if it is plain, obvious and beyond doubt that 
the plaintiff cannot succeed and only if the action is certain to fail because it 
contains a radical defect: Cloud v. Canada (Attorney General) (2004), 73 
O.R. (3d) 401 (C.A.) at para. 41, leave to appeal to S.C.C. refused, [2005] 1 
S.C.R. vi. 

• matters of law not fully settled in the jurisprudence must be permitted to proceed: 
Ford v. F. Hoffinann-LaRoche Ltd. (2005), 74 O.R. (3d) 758 (Sup.Ct.) at para. 
17(e). 

• the pleading must be read generously to allow for inadequacies due to drafting 
frailties and the plaintiffs' lack of access to key documents and discovery 
information: Hunt v. Carey Canada Inc., [1990] 2 S.C.R. 959 at 980; Anderson 
v. Wilson (1999), 44 O.R. (3d) 673 (C.A.) at 679. 
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[16] The gift program defendants do not dispute that the statement of claim discloses causes of 

action against them in contract and negligence, and I am satisfied that it does. The contested 

issue is whether the pleading discloses a cause of action in negligence against FMC. 

[17] The plaintiffs plead that the opinion letters were a necessary prerequisite to the promotion 

and sale of the gift program, without which, the gift program could not have been launched. 

They plead that all class members were advised of their existence, that some received copies, 

that the opinion letters were referred to in promotional materials marketing the program and that 

they were an express tefl!1 of the loan arrangements between the gift program participants and 

Rochester. The particulars of the claim in negligence against FMC are pleaded in paragraph 

69(B) of the statement of claim: 

NEGLIGENCE 

69. The plaintiffs and class members state that the defendants were negligent, 
particulars of which are as follows: 

(B) FMC, 

(i) issued the Opinion Letters with the expressed intention that 
the Opinion Letters be relied upon by the Gift Program 
Defendants, without due care and consideration, when it 
knew or ought to have known that the Gift Program 
Defendants would rely upon and publish the existence of 
the Opinion Letters in promoting the Gift Program; 

(ii) issued the Opinion Letters with the expressed intention that 
the Opinion Letters be relied upon by the Gift Program 
Defendants, without due care and consideration, when it 
knew or ought to have known that the Gift Program 
Defendants would rely upon the accuracy and reliability of 
the Opinion Letters in promoting the Gift Program; 

(iii) issued the Opinion Letters with the expressed intention that 
the Opinion Letters be relied upon by the Gift Program 
participants as well as their authorized representatives, 
without due care and consideration, when it knew or ought 
to have known that the Gift Program participants would 
rely upon the existence of the Opinion Letters in deciding 
whether to participate in the Gift Program; 
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(iv) issued the Opinion Letters with the expressed intention that 
the Opinion Letters be relied upon by the Gift Program 
participants as well as their authorized representatives, 
without due care and consideration, when it knew or ought 
to have known that the Gift Program participants would 
rely upon the accuracy and reliability of the Opinion 
Letters in deciding whether to participate in the Gift 
Program; 

(v) failed to properly investigate and consider the income tax 
consequences of participation in the Gift Program; 

(vi) was negligent in the preparation of the Opinion Letters; 

(vii) knew or ought to have known that the Opinion Letters were 
a necessary prerequisite for the promotion and sale of the 
Gift Program and that but for the Opinion Letters the Gift 
Program could not be undertaken, yet it failed to fully and 
properly investigate and accurately opine; 

(viii) knew or ought to have known that the Opinion Letters were 
no longer accurate or reliable following: the issuance by 
Canada Revenue Agency of its Fact Sheets in November 
and December, 2003, and November, 2005, the legislative 
changes announced on December 5, 2003; and, the Canada 
Revenue Agency issued Taxpayer Alerts in November, 
2005 and October, 2006; 

(ix) failed to notify the Gift Program Defendants, prospective 
donors and existing participants in the Gift Program that its 
Opinion Letters were no longer accurate and reliable; and 

(x) knew or ought to have known that the Gift program 
Defendants continue to rely upon and publish the existence 
and content of the Opinion Letters for the promotion and 
sale of the Gift Program to prospective donors and 
participants despite its knowledge that these Opinion 
Letters are no longer accurate or reliable. 

[18] The plaintiffs also plead in the following paragraphs that 

70. FMC was negligent in the issuance of the Opinion Letters, the 
issuance of which was a necessary prerequisite for the promotion of the 
Gift Program by the Gift Program Defendants. Accordingly, the 
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FMC's issuance of the Opinion Letters was the proximate 
cause of damages to Class Members. 

71. FMC owed a duty of care to those whom it intended to, or knew or 
ought to have known would, rely upon the existence and/or accuracy and 
reliability of the content of the Opinion Letters it issued. 

78. FMC had a duty to warn the Gift Program Defendants and Class 
Members and to make full disclosure to them as to the facts and 
circumstances set out above and failed to do so. Particularly, FMC failed 
to notify the Gift Program Defendants and Class members that the 
Opinion Letters were no longer accurate or reliable. 

81. All defendants failed to take proper steps to fully investigate the 
Gift Program to ensure that the Canada revenue Agency would in fact 
recognize the charitable donation receipts issued and tax credits claimed. 

[19] On a motion under rule 21 and in considering s. 5(1)(a) of the CPA, no evidence is 

admissible. However, a motions judge may have regard to documents specifically referred to and 

incorporated by reference into the pleading in order to assess the substantive adequacy of the 

claim: Web Offset Publications Ltd. v. Vickery (1999), 43 O.R. (3d) 802 (C.A.); Corktown Films 

Inc. v. Ontario (1996), 18 O.T.C. 308, 66 A.C.W.S. (3d) 868(Ont. Gen. Div.); Montreal Trust 

Co. of Canada v. Toronto-Dominion Bank (1992), 40 CP.c. (3d) 389 (Ont. Gen. Div.). As the 

opinion letters are specifically referred to and relied on in the pleading, I may consider them. 

[20] The opinion letters are dated October 23,2002, and September 5, 2003, and are addressed 

to the attention of Mr. Thiessen as President of Promiterre Asset. FMC did not structure the gift 

program, but the program's structure was integral to the opinion FMC rendered that the donation 

made partly in cash from the participant's own resources and partly from a loan from Rochester 

would qualify as a valid charitable donation for tax purposes. If that opinion was given 

negligently as is alleged, it could, subject to the arguments discussed below, support the 

plaintiffs' claim in negligence against FMC. 

[21] FMC submits that a duty of care cannot be created based on the fact that an opinion was 

prepared, when its contents were never read or relied upon by anyone. They say that the 

allegations against FMC arise from the existence and the contents of the letters and that, in 

substance, the claim is made for negligent misrepresentation. I disagree. The claim is not pleaded 
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on the basis that the plaintiffs read or relied upon the FMC letters, but on the basis that FMC 

issued the opinion letters with the expressed intention that they be relied upon by the gift 

program defendants and knowing that the gift program defendants would rely upon and publish 

the existence of the opinions in promoting the gift program. 

[22] FMC points out that the letters contained express qualifications on the opinion and 

authorized reliance by a very limited category of individuals and disclaimed reliance by any 

other person, without FMC's prior written consent. The letters state: 

The opinions expressed in this letter may be relied upon by you, and by a Donor 
who is provided a copy of this letter by you, or the Donor's authorized 
representative, and may not be relied on by anyone else without our written 
permission. 

[23] FMC submits that, given this language, it could not be reasonably foreseeable to FMC 

that individuals like the plaintiffs who did not receive or read the FMC letters would sustain 

damages as a result of the opinions expressed in them. It says that the result is that there was no 

relationship between FMC and the plaintiffs sufficiently close to satisfy the first part of the Anns 

test for duty of care (Anns v. Merton London Borough Council, [1978] A.C. 728 (H.L.)). This 

submission overlooks that the limitation on reliance does not qualify in any way Promiterre's 

ability to rely on the opinions expressed in the letters. In fact, the letters specifically permit 

Promiterre's reliance and it is alleged that the gift program defendants did rely on the opinions to 

launch and sell the program. 

[24] The allegation is not that FMC provided the letters intending that they be read and relied 

upon by the plaintiffs and proposed class members, although some may have done so, but rather 

that FMC provided the letters (1) with the intention that they be used by the gift program 

defendants in the manner the plaintiffs allege, namely to market the program as one in which 

proposed class members would receive a charitable tax receipt recognized by CRA; and (2) with 

the intention and knowledge that the existence of a tax opinion would inform the decision of 

class members about whether or not to participate in the gift program. If these allegations are 

made out at trial, it is not plain and obvious that they could not support a duty to take care that 
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the opinions expressed in the letters were accurate and reliable and that a failure to take such care 

or a failure to warn was the proximate cause of the losses the plaintiffs allege they suffered. 

[25J To put this in a different way, the reliance the plaintiffs allege is not on the tax opinion 

per se, but on there being a tax opinion that FMC intended and knew would be used by the gift 

program defendants to support the legitimacy of the gift program for income tax purposes and 

would be relied upon by the class members in deciding whether or not to participate. I would 

therefore not give effect to FMC's argument that this is a negligent misrepresentation claim 

"dressed up" as a negligence claim. It is properly pleaded as a negligence claim and the essential 

elements of the cause of action - duty, foreseeability, proximity, breach, and damage - are 

present. The express qualifications on the opinion are not matters to be considered at the 

certification stage. 

[26J The question then is whether it is plain and obvious that a claim in negligence against 

FMC cannot possibly succeed. The plaintiffs have not pleaded and cannot plead any direct 

relationship with FMC, but there is precedent, as discussed below, for advancing a class action 

claim in negligence against a law firm even though generally, a lawyer owes a duty of care only 

to the lawyer's client: Baypark Investments Inc. v. Royal Bank (2002), 57 O.R. (3d) 528 at paras. 

23 and 33 (Sup. Ct.), aff'd, [2002] O.J. No. 4377 (C.A.); Elms v. Laurentian Bank of Canada, 

2004 BCSC 1013,35 B.C.L.R. (4th) 373 (S.C.) at paras. 63-65, aff'd, 2006 BCCA 86. 

[27] In CC&L Dedicated Enterprise Fund (Trustee of) v. Fisherman (2001), 18 B.L.R. (3d) 

240, [2001] O.J. No. 4622 (Sup. Ct.) ["YBM'], the plaintiffs advanced claims in both negligent 

misrepresentation and negligence against a law firm and one of its lawyers for alleged 

misrepresentations in a prospectus. Cumming J. rejected the negligent misrepresentation claim 

because the plaintiffs' investment preceded the public offering negating any reliance on the 

prospectus. However, applying the principles set out in Hercules Managements Ltd. v. Ernst & 

Young, [1997] 2 S.C.R. 165 and Anns v. Merton, he held that the pleading disclosed sufficient 

facts to give rise to a prima facie duty of care and that by enabling the public offering to come to 

fruition through the prospectus, it was arguable that the law firm and the lawyer could be found 

negligent. He concluded that a factual record was necessary to decide whether there were policy 
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considerations that ought to negative or limit the scope of any duty of the law firm and lawyer in 

question. 

[28] In the earlier decision of Delgrosso v. Paul (1999),45 O.R. (3d) 605 (Gen. Div.), Sharpe 

J. (now, Sharpe lA.), similarly found that a negligence claim in a class action brought against a 

solicitor on behalf of investors disclosed a cause of action. In doing so, he reviewed the 

"developing line of authority" holding that a solicitor may place himself or herself in a sufficient 

relationship of proximity to a third party to owe that party a duty of care: Filipovic v. Upshall 

(1998), 19 RP.R. (3d) 88 (Ont. Gen. Div.); Whittingham v. Crease & Co., [1978] 5 W.W.R 45 

(B.C.S.C.); Tracy v. Atkins (1979), 105 D.L.R. (3d) 632 (B.C.C.A.); Linsley v. Kirstiuk (1986), 

28 D.L.R. (4th) 495 (B.C.S.C.). 

[29] In Elms v. Laurentian Bank of Canada, 2001 BCCA 429,90 B.C.L.R (3d) 195, affirming 

(2000), 73 B.C.L.R (3d) (S.C.), which was also a class action brought by investors against a 

solicitor and relied upon by Cumming J. in YBM, the British Columbia Court of Appeal affirmed 

the decision of the motions judge to certify the action. The court also reviewed the so-called 

"disappointed beneficiary" cases such as Whittingham and Tracy and quoted liberally from 

Justice Sharpe's reasons in Delgrosso in concluding that although the investors' argument was 

novel, it could not be said that it was plain and obvious that it would fail. 

[30] Notwithstanding the efforts of counsel for FMC to confine these cases to their facts and 

to distinguish them, there is clearly a developing line of authority in Ontario and elsewhere that 

have permitted claims of this kind to proceed. FMC pointed to no authority that rejected a third 

party negligence claim against lawyers at the certification stage. I regard Hurst v. Price 

Waterhouse Coopers (PWC) LLP, Canada, [2009] O.J. No. 1415 on which FMC relies as 

entirely distinguishable. This was a claim for negligent misrepresentation, reckless 

misrepresentation, and negligence in which the allegedly wrongful act by PWC amounted only to 

having its name appear as auditor on an offering memorandum. This was found insufficient to 

establish a relationship giving rise to a prima facie duty of care. 

[31] Whether or not the plaintiffs and proposed class members are akin to disappointed 

beneficiaries, it is certainly arguable that FMC ought reasonably to have foreseen that its tax 
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opinion would be used to market the gift program and that the participants would be 

"disappointed" and suffer damages if FMC was negligent in giving that opinion. In my view, 

FMC placed itself in a relationship of sufficient proximity to owe a prima facie duty of care to 

the plaintiffs and proposed class members and I would leave to trial the question of whether 

policy considerations ought to negative that duty. 

FMC's Cross-Motion under rule 51.06 

[32] In cross-examination, the plaintiffs and their witnesses admitted that they did not read the 

FMC letters. FMC submits that it is entitled to jUdgment dismissing the action against it based on 

these admissions. FMC is unable to rely on this evidence for the purposes of s. 5(1)(a) of the 

CPA, but under rule 51.06, the court may grant an order based on a clear admission of facts. 

[33] There are at least three reasons to reject this submission and dismiss FMC's motion. First, 

as I have already discussed, the claim is not advanced on the basis of a direct relationship with 

FMC and whether or not the plaintiffs read and relied on the letters is irrelevant to the claim that 

is pleaded. Second, the evidence that is relied upon was obtained in cross-examination on a 

pending certification motion and goes only to whether the certification criteria are met. It cannot 

be used for a collateral purpose as evidence that goes to the merits of the action. Third, according 

to the Ontario Court of Appeal, it would appear that rule 51.06 and Rule 20 serve a similar 

purpose and are used in combination to obtain summary judgment for part of a claim if there is 

an admission that satisfies the no genuine issue for trial test and, in the language of rule 51.06, . 

the order sought (a partial summary judgment consistent with the admission) is an order to which 

"the party may be entitled without waiting for the determination of any question between the 

parties" (rule 51.06(2»: Ford Motor Company of Canada Ltd. v. Ontario Municipal Employees 

Retirement Board (1997) O.R. (3d) 384, 153 D.L.R. (4th) 33 at para. 50 (C.A.). FMC has not 

brought a motion for summary judgment and the admissions cannot be used in the manner 

proposed to obtain a dismissal of the action. 

[34] The plaintiffs have therefore satisfied the first requirement for certification. 
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5(1 )(b) - Identifiable class 

[35] Section 5(1)(b) requires that "there be an identifiable class of two or more persons that 

would be represented by the representative plaintiff or defendant." The purpose of a class 

definition is (a) to identify persons with a potential claim; (b) define who will be bound by the 

result; and (c) describe who is entitled to notice: Bywater v. Toronto Transit Commission, [1998] 

O.J. No. 4913, 27 C.P.C. (4th) 172 (Gen. Div.) at para. 10. Class members are not required to 

have identical claims and class membership identification is not commensurate with the elements 

of the causes of action advanced on behalf of the class: Cloud v. Canada (Attorney General) 

(2004), 73 O.R. (3d) 401 at para. 45 (C.A.), leave to appeal to S.C.C. refused, [2005] 1 S.C.R. vi. 

However, the class definition must be rationally connected to the common issues raised by the 

cause of action as an issue will be common only where its resolution is necessary to the 

resolution of each class member's claim: Western Canadian Shopping Centres Inc. v. Dutton, 

[2001] 2 S.C.R. 534 at para. 39. 

[36] The plaintiffs propose and the gift program defendants do not dispute the following class 

definition: "all individuals who participated in the Banyan Tree Gift Program for the taxation 

years 2003, 2004, 2005, 2006, and 2007." FMC accepts that the definition is satisfactory for 

those who participated in 2003 and possibly also 2004, but suggests that it is "over-inclusive" 

with respect to subsequent years as FMC provided no tax opinion after September 2003. I would 

not give effect to this objection. For one thing, the vast majority of class members participated in 

2003 and 2004. As well, the 2003 tax opinion does not state that it is limited to any particular 

taxation year. In any event, the court has the power to to create sub-classes where this is 

necessary. 

[37] I am satisfied that the class definition meets the requirement of s. 5(1 )(b) of the CPA in 

that it is clear, defined by objective criteria and rationally connected to the common issues to 

which I tum next. 

5(1)(c) - Common Issues 

[38] The core of a class action is commonality. For an issue to be common, it must be a 

substantial ingredient of each class member's claim and its resolution must be necessary to the 
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resolution of each class member's claim: Hollick v. Toronto (City), 2001 SCC 68, [2001] 3 

S.C.R. 158 at para. 18. An issue will not be common if its resolution is dependent upon 

individual findings of fact that have to be made with respect to each individual claimant. 

Fehringer v. Sun Media C01p., [2002] 0.1. No. 4110, 27 C.P.C. (5th) 155 (Sup. Ct.), affd, 

[2003] 0.1. No. 3918, 39 C.P.C. (5th) 151 (Div. Ct.). The underlying question is whether the 

resolution of a proposed common issue will avoid duplication of fact-finding or legal analysis: 

Western Canadian Shopping at para. 39. 

[39] Section 6 of the CPA is clear that where the relief claimed includes a claim for damages, 

certification should not be refused because this would require individual assessment after the 

determination of the common Issues or because the relief claimed relates to separate contracts 

involving different .class members or because different remedies are sought for different class 

members. Common issues need not determine liability, but need only be issues of fact or law that 

will move the litigation forward. Many individual issues may remain to be decided after the 

resolution of a common issues trial: Hollick at para. 16; Cloud at para. 52; Cassano v. Toronto

Dominion Bank (2007), 87 O.R. (3d) 401 (C.A.) at paras. 60-63, leave to appeal to S.C.C. 

refused, [2008] S.C.C.A. No. 15. The common issues requirement is not a high legal hurdle, but 

a plaintiff must adduce some evidence to show that there is a basis in fact that issues are 

common: Hollick at para. 25. 

[40] The plaintiffs propose the following common issues: 

Relating to Gift Program Defendants 

(a) Was it a term of the contract of participation in the Gift Program that participants 
would receive a charitable donation receipt that would be recognized by Canada 
Revenue Agency for tax credit purposes? 

(b) Was it a term of the contract of participation in the Gift Program that participants 
would not be at risk to repay loans obtained from Rochester? 

(c) If the answer to (a) and/or (b) is yes, has the contract been breached by the Gift 
Program Defendants? 

(d) Did the Gift Program Defendants owe a duty of care to participants? 
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(e) If the answer to (d) is yes, what was the nature and extent of that duty? 

(f) Has the duty of care owed by the Gift Program Defendants to participants been 
breached? 

(g) Are all promissory notes executed by Class Members in favour of Rochester in 
connection with participation in the Gift Program void and unenforceable? 

Relating to FMC: 

(h) Did FMC owe a duty of care to participants in the Gift Program? 

(i) If the answer to (h) is yes, what was the nature and extent of that duty? 

(j) Has FMC breached its duty of care to participants in the Gift Program? 

Relating to Relief Claimed: 

(k) Are the defendants or any of them liable to Class Members for damages? 

(1) If the answer to (k) is yes, what is the amount of that liability? 

(m) Does the conduct of the defendants, or any of them, justify an award of punitive 
damages in the circumstances? 

(n) If the answer to (m) is yes, what is the amount of punitive damages to be 
awarded? 

[41] The gift program defendants argue that this is a point-of-sale representation case as in 

Williams v. Mutual Life Assurance Co. of Canada (2000),51 O.R. (3d) 54 (Sup. Ct.); Kumar v. 

The Mutual Life Assurance Co. of Canada et aI, [2003] I.L.R. 1-4181 (ant. C.A.) and Bellaire v. 

Independent Order of Foresters (2004), 5 C.P.C. (6th
) 68 (ant. Sup. Ct.). See also, Controltech 

Engineering Inc. v. Ontario Hydro, [1998] O.J. No. 5350, 72 O.T.C. 351 (Sup. Ct.). 

[42] In each of these cases, certification was refused. Williams and Kumar were pleaded on 

the basis of negligent misrepresentation, which the plaintiffs acknowledge can be problematic in 

a class action. Controltech was also a misrepresentation case. In Bellaire, the plaintiffs alleged 

breach of contract and sought to certify common issues on contractual interpretation, but 

N ordheimer J. found that the claims, at their heart, were claims of negligent misrepresentation. In 

coming to that conclusion, he referred to the plaintiff's evidence that the plaintiff had been 

"induced" to purchase the life insurance policy in question based on representations made to him 
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by the defendant's agent. As well, the draft litigation plan explicitly stated that the "the 

substantive and detenninative common issue turns on whether or not there was a 

misrepresentation which induced the plaintiff to enter the contract." Nordheimer J. found that the 

case suffered from the same problem which Cumming J. found to exist in Kumar and with which 

Rosenberg J.A. expressly agreed when he referred with approval at para. 48 of Kumar to 

Cumming J. 's statement: 

While the theories of liability can be phrased commonly the actual detennination 
of liability for each class member can only be made upon an examination of the 
unique circumstances with respect to each class member's purchase of a policy 
(at para.39). 

[43] Although certification of misrepresentation claims can present obstacles for plaintiffs, 

these kinds of claims are not fatal to certification. As Sharpe J. pointed out in Controltech at 

paras. 9-11 and 14, it is possible to imagine claims resting on various misrepresentations being 

certified as was the case in Peppiatt v. Nicol (1993), 16 O.R. (3d) 133 (Gen. Div.) and Maxwell 

v. MLG Ventures Ltd. (1995), 7 C.C.L.S. 155 (Ont. Gen. Div.). In Peppiatt, the claims of all 

class members rested on misrepresentations contained in an infonnation package developed to 

promote the sale of equity shares in a golf club. In Maxwell, the claims rested on alleged 

misrepresentations in a securities offering circular. In Abdool v. Anaheim Management Ltd. 

(1995),21 O.R. (3d) 453 (Div. Ct.), all members of the court were of the opinion that the need to 

prove individual reliance did not preclude certification of a class proceeding involving a claim of 

misrepresentation, although certification in that case was refused on other grounds. It may be 

possible in some cases to move the litigation forward by deciding certain elements of the 

misrepresentation claim common to all class members, leaving the element of individual reliance 

to be determined on an individual basis (per Sharpe J. at para. 10 in Controltech). Justice Sharpe 

gives this example in para. 14 in Controltech: 

... For example, it may be that a common issue would be found where a 
defendant developed and deployed a standard deceptive sales pitch for a 
consumer product, repeated time and again in nearly identical circumstances to 
various consumers by various sales people: see, ego Dabbs V. Sun Life Assurance 
Co. o/Canada (1998), 40 O.R. (3d) 429 (Ont. Gen. Div.), appeal quashed (1998) 
165 D.L.R. (4th) 482 (Ont. c.A.), leave to appeal dismissed (October 22, 1998), 
Doc. 26855 (S.C. C.). 
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[44] The plaintiffs do not plead misrepresentation (presumably to avoid the pitfalls of Kumar 

and Bellaire), but the defendants urge me to see this as a misrepresentation case that will require 

evidence as to who said what to whom in respect to each and every transaction. The plaintiffs 

rely only upon the contractual documents and the evidence of Robert Thiessen on behalf of the 

gift program defendants as to what they say the terms of the contract were. They submit they can 

satisfy the commonality requirement on the basis of this evidence. Whether a defendant was in a 

contractual relationship with members of the class, the terms of that contract, and whether the 

defendant breached the contract may constitute common issues: Hickey-Button v. Loyalist 

College of Applied Arts & Technology, [2006] 0.1. No. 2393 (C.A.). 

[45] According to Mr. Thiessen, the structure of the gift program was "essentially unchanged" 

from its inception in 2003 through and including 2007 whereby participants executed standard 

prescribed documents in order to participate in it. The documents are linked and comprise the 

contract between a class member and the gift program defendants. Each participant was required 

to execute a loan application, power of attorney, promissory note and pledge. The pledge 

expressly provides for an income tax receipt. Class members used the receipt in filing their 

income tax returns and have now been reassessed for 2003 and 2004. CRA has disallowed the 

full donation credit and it is anticipated that this will apply to subsequent years. Under Schedule 

"A" to the loan application, Rochester agreed to retain competent financial advisors to invest and 

manage the security deposits given by participants, but there is evidence that the security 

deposits have been severely compromised and also that they have proved to be insufficient to 

pay interest and taxes. 

[46] The gift program defendants produced the brochures and gift program information that 

they prepared and that were used to market and sell the gift program as well as the 2003 FMC 

tax opinion. The FMC opinion is based on a transaction that contemplates that the lender will 

acquire an insurance policy that will insure the risk that the security deposits given by 

participants will not be sufficient to repay the loan. It is also based on a transaction that 

contemplates a charitable donation tax receipt recognized by CRA. Mr. Thiessen deposes that the 

FMC opinion was made available for inspection by the various participants. The plaintiffs and 

their witnesses were aware of it. In December 2003, full documentation respecting the gift 
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program, including the FMC opinion and the brochure, was available online. The 2003 brochure 

expressly states that the loan terms include performance insurance and a tax opinion from FMC. 

The 2004 brochure refers to "the favourable legal opinion" of FMC. When CRA began its 

investigation of the gift program, Banyan Tree communicated with participants on a uniform 

basis with suggested responses to the inquiries from CRA, including the suggestion that 

participants provide CRA with the brochures they received. 

[47] The gift program was sold through a network of "Donor Representatives" with whom the 

gift program defendants contracted for a finders' fee and by "Sub-Donor Representatives." The 

defendants assert that they did not control what was said at point-of-sale and point to the 

evidence of the plaintiffs and their witnesses who, on cross-examination, agreed they relied on 

their respective financial advisors to explain the gift program. However, Mr. Thiessen deposes 

that he was frequently involved in presenting information to professional financial advisors, 

many of whom became Sub-Donor Representatives. These presentations drew on gift program 

information that was prepared by Banyan Tree and used in the promotion of the program. 

[48] Appended to Mr. Thiessen's March 30,2009 affidavit is the gift program information for 

2003 through 2007. The 2003 gift program information expressly states that an insurance policy 

will be arranged by the lender (i.e. Rochester) to cover any deficit that may exist if the security 

deposit is not sufficient to retire the loan at the end of ten years. It also refers to the FMC legal 

opinion that "clarifies" that "GAAR is not an issue.,,1 Although neither the insurance policy nor 

the FMC opinion is explicitly referred to in the gift program information in subsequent years, 

these documents as well as the brochures for these years provide examples that purport to 

demonstrate to proposed donors that they will not be at risk to repay the loans and that the tax 

credit they received would produce a net positive cash position. 

[49] In coming to the conclusion that the gift program was a sham and the tax credit should be 

disallowed, CRA, in its detailed letter to proposed class members explaining the reasons for the 

reassessment, commented: 

I General Anti-Avoidance Rule ("GAAR") under s. 245 of the Income Tax Act, R.S.C. 1985, c. 1. 
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In addition, the participants were never at risk to repay the loan. Participants 
entered into the Program on the condition that they were not at risk for any more 
than their cash outlay. In fact, it was promoted to the participants that, if they 
participated in the Program and provided the cash portion of the donation and 
the security deposit, participants would receive a tax credit that would produce a 
net positive cash position. 

[50] This evidence, together with the brochures and program infonnation that were 

distributed, the contract language, and the evidence of the plaintiffs and their witnesses, is 

sufficient to provide the minimum evidential basis for the existence of class members' claims 

that raise common issues that the tax opinion was considered to be part of the gift program, that 

it was necessary to launch the program, and that participants entered into common contracts on 

express or implied tenns that they would receive a charitable donation tax receipt recognized by 

eRA and a risk-free loan. 

[51] While misrepresentation is not pleaded, this action could be seen as one that is similar to 

Peppiatt in that there is evidence to support a class-wide representation as to the contractual 

tenns and a class-wide breach of contract, resulting in loss to all class members. Peppiatt was 

founded upon allegations of breach of contract, misrepresentation and negligence against the 

developer of a golf course and one of the fundamental allegations was that class members 

purchased memberships in the club in reliance on the written representations contained in the 

membership infonnation package. After the golf course was constructed, the developer could not 

meet its financial commitment and the bank assumed ownership of the golf club. The claim was 

amended to allege that the bank was at all times aware of the representations and subject to the 

same contractual and other obligations as the developer. 

[52] It is of interest that after certification and during the course of discovery in Peppiatt, 

evidence emerged that there were substantial differences in the membership infonnation package 

that contained the alleged misrepresentations, that different versions had been distributed and 

that some class members had applied for membership in the club before the infonnation 

packages were distributed. The bank moved to decertify the action, arguing that it was not a 

party to the individual dealings between the developers and the members and that the evidence 

obtained on discovery demonstrated that the claims did not raise common issues. The court 
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accepted that there were at least 140 members of the certified class who received no version of 

the membership information package and that different versions had been distributed. As a 

result, there may have been no common issue of fact as to the nature and content of the alleged 

representations. This raised significant individual issues of reliance. Nonetheless, the court 

refused to decertify the action and instead created sub-classes to take account of the different 

factual circumstances of class members. 2 

[53] The gift program in this case was marketed in common to all class members and sold by 

agents, many of whom were trained in a standardized way and who were provided with program 

information that the defendants prepared and intended be used in promoting and selling the gift 

program. Any variations from year to year do not detract from commonality, particularly in light 

of Mr. Thiessen's evidence that the structure remained the same and the documents that 

constitute the contract were the same. On the basis of the record before me, I am satisfied that 

proposed common issues (a), (b), (c) and (g) are appropriate common issues to certify. As the 

gift program defendants did not raise any different arguments with respect to the common issues 

in negligence, I am also satisfied that common issues (d), (e) and (f) are appropriate. These 

issues are common to all class members and meet the requirements for certification in that they 

are substantial ingredients of the claims of each class member, their resolution is necessary to 

resolve each claim and a resolution of these common issues would significantly advance the 

litigation. 

[54] By and large, FMC opposed certification of the common issues against it by relying on 

the submissions that were made in opposing certification of a cause of action in negligence and 

by adopting the submissions of the gift program defendants with respect to certification of the 

common issues against it. I have already addressed these arguments. For reasons already given, 

the proposed common issues in negligence relating to FMC, common issues (h), (i) and G), are 

appropriate for certification. 

[55] This brings me to the proposed common issues on damages. It is clear that there will need 

to be individual determinations to assess the damages of class members and although the fact of 

2 Peppiatt v. Royal Bank o/Canada (1996),27 O.R. (3d) 462 (Sup. Ct.). 
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loss could possibly be addressed in common, it would not sufficiently advance the litigation. I 

would therefore not certify proposed common issues (k) and (1). 

[56] With respect to the proposed common issues on punitive damages, in Whiten v. Pilot 

Insurance Co., [2002] 1 S.C.R. 595, the Supreme Court of Canada held that punitive damages 

are awarded "if, but only if' all other penalties, including compensatory damages are likely to be 

inadequate to achieve the objectives of retribution, deterrence and denunciation. 

[57] The certified common issues in this action will not determine liability for compensatory 

damages. In certifying common issues in respect of punitive damages in cases where it is 

foreseeable that individual proceedings might be necessary to quantify compensatory damages, 

courts have recognized the potential for a future bifurcation at trial of the punitive damages issue. 

So, for example, in Heward v. Eli Lilly & Co., [2007] O.J. No. 404, 47 C.C.L.T. (3d) 114 (Sup. 

Ct.); leave to appeal granted, [2007] O.J. No. 2709 (Sup. Ct.); appeal dismissed, (2008) 91 O.R. 

(3d) 691 (Div. Ct.), Justice Cullity, relying on Rumley v. British Columbia, [2001] 3 S.C.R. 184 

included a common issue on punitive damages in the certification order, but said at para. 98: 

. . . The possibility that, because of the requirement that 
compensatory damages have been found to be inadequate, the 
inquiry might be bifurcated between a preliminary consideration 
by the trial judge of the defendants' conduct and a subsequent final 
determination of the liability for, and the quantum of, punitive 
damages after the individual issues had been decided was accepted 
by the British Columbia Court of Appeal in Fakhri v. Alfalfa's 
Canada Inc:, [2004] B.C.J. No. 2200 (B.C.C.A.). 

[58] The same approach, namely the certification of a common Issue on prima facie 

entitlement to punitive damages with quantification and final determination following an 

assessment of compensatory damages, was accepted in Boulanger v. Johnson & Johnson C01p. 

(2007),40 C.P.C. (6th
) 170 (Ont.Sup. Ct.) at para. 48, leave to appeal refused, [2007] a.I. No. 

1991 (Div. Ct.); Peter v. Medtronic Inc., [2007] OJ. No. 4828 (Sup. Ct.); leave to appeal denied, 

[2008] O.J. No. 1916 (Div. Ct.) at para. 105; MacKinnon v. National Money Mart Co., 2007 

BCSC 348, [2007] B.CJ. No. 520 (S.C.) at paras. 67-68; Bodnar v. Payroll Loans Ltd., 2006 
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BCSC 1132, [2006] B.C.J. No. 1705 (S.C.) at para. 45 and Tracy v. Instaloans Financial 

Solutions Centres (B.C.) Ltd., 2006 BCSC 1018, [2006] B.C.1. No. 1639 (S.C.) at paras. 55-56. 

[59] In her certification reasons in Peter, Justice Hoy accepted the defendants' submission, 

relying on Heward and Boulanger on this point, that the punitive damages inquiry could be 

bifurcated between a preliminary consideration of the defendants' conduct and plaintiffs' 

entitlement, and a subsequent and final determination of liability for, and quantum of, punitive 

damages after an assessment of the compensatory damages. In her view, the common issue as 

phrased did no more than speak to entitlement and would also determine entitlement to punitive 

damages in the event the plaintiffs were successful in the waiver of tort claim and elected 

disgorgement. The punitive damages question that was certified in that case was: "Should one or 

both of the defendants pay punitive damages to the class?" 

[60] However, in the recent decision in Robinson v. Medtronic Inc., [2009] 0.1. No. 4366 

(Sup. Ct.), Justice Perell, relying on Whiten, refused to certify punitive damages as a common 

issue on the basis that it was not an appropriate common issue in circumstances in which 

individual causation and damages issues will not be resolved at the common issues trial. He 

acknowledged the "impressive list of cases" in which it had been held that punitive damages 

were a suitable common issue, but declined to follow them either because they were 

distinguishable or had been wrongly decided on his interpretation of Whiten. 

[61] The above discussion on punitive damages is drawn from my reasons in Andersen v. St. 

Jude Medical Inc., [2010] OJ. No.8 where the defendants moved to bifurcate the certified 

common issue on punitive damages, which was: "Does the defendants' conduct merit an award 

of punitive damages, and if so, in what amount?" In this case, proposed common issue (m) asks: 

"Does the conduct of the defendants, or any of them, justify an award of punitive damages in the 

circumstances?" In my view, this is an appropriate common issue to certify as it focuses on the 

defendants' conduct and the plaintiffs' presumptive entitlement to an award. Proposed common 

issue (n) asks: "If the answer to (m) is yes, what is the amount of punitive damages to be 

awarded?" I would slightly amend proposed common issue (m) to read: "Should an award of 

punitive damages be made against the defendants? If so, in what amount?" This issue can be 
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certified, but it can only be answered after the conclusion of all proceedings by individual class 

members and the quantification of compensatory damages. In my view, this approach, which is 

the one I adopted in St. Jude, is consistent with the approach contemplated by Ontario courts in 

Heward, Boulanger and Peter and by the courts of British Columbia and is the one that should 

be followed here. 

5(1)(d) - Preferable Procedure 

[62] In Hollick, Chief Justice McLachlin, said that the CPA is to be construed generously and 

directed lower courts to avoid taking an overly restrictive approach to its interpretation at the 

certification stage. The court found that the preferability requirement can be met even where 

there are substantial individual issues. At least since the 2004 decision of the Ontario Court of 

Appeal in Cloud, it has been recognized that determining preferability requires a qualitative and 

not quantitative inquiry and that it is essential to assess the importance of the common issues in 

relation to the claim as a whole. The Hollick principles were summarized by Rosenberg J.A. in 

Markson v. MBNA Canada Bank (2007),85 O.R. (3d) 321, [2007] O.J. No. 1684 (C.A.) at paras. 

69 -70: 

a) The preferability inquiry should be conducted through the lens of the three 
principal advantages of a class proceeding: judicial economy, access to justice and 
behaviour modification; 

b) "Preferable" is to be construed broadly and is meant to capture the two ideas of 
whether the class proceeding would be a fair, efficient and manageable method of 
advancing the claim and whether a class proceeding would be preferable to other 
procedures such as joinder, test cases, consolidation and any other means of 
resolving the dispute; and, 

c) The preferability determination must be made by looking at the common issues 
in context, meaning, the importance of the common issues must be taken into 
account in relation to the claims as a whole. 

As I read the cases from the Supreme Court of Canada and appellate and trial 
courts, these principles do not result in separate inquiries. Rather, the inquiry into 
the questions of judicial economy, access to justice and behaviour modification 
can only be answered by considering the context, the other available procedures 
and, in short, whether a class proceeding is a fair, efficient and manageable 
method of advancing the claim. 
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[63] This is a case where the resolution of the common issues is substantially determinative 

of the liability of the defendants to the class and would achieve each of the above objectives of a 

class proceeding. The defendants' objections essentially reprise the arguments I have already 

rejected, namely that the claims are overwhelmingly individual rather than common. Individual 

proceedings to resolve the claims would be unnecessarily duplicative, expensive and inefficient. 

The only other procedure that is proposed is to stay the class proceeding until such time as the 

tax appeals in the Tax Court have been finally determined. In support of this submission, the 

defendants rely on my decision in Hester v. Canada, [2007] OJ. No. 4719, [2008] 3 C.T.C. 44, 

leave to appeal refused, [2008] OJ. No. 634 (Div. Ct.), affd, [2008] O.J. No. 3557,2008 ONCA 

634 (C.A.). Reliance on this decision is misplaced. 

[64] The claims in Hester, which is a proposed class action not yet certified, related to the 

availability of tax exemption rights for aboriginals under s. 87 of the Indian Act, R.S.C. 1985, C. 

I-5. Initially, these claims were joined in an individual action brought by Roger Obonsawin. In 

2002, an order was made severing these actions. The actions had their genesis in a decision of 

CRA in 1993 that it intended to change the manner in which it administered s. 87 of the Indian 

Act, following the decision of the Supreme Court of Canada in Williams v. Canada, [1992] 1 

S.C.R. 877. In 1994, CRA issued new guidelines effective for the 1995 taxation year. The 

change affected the availability of tax exemption rights for some members of the aboriginal 

community. Members of the community protested, but an agreement was reached between them 

and CRA to, among other things, expedite the consideration by the courts of challenges to the 

1994 guidelines. Between 1998 and 2007, four test cases made their way to the Federal Court 

and some of them, through various appeals, to the Supreme Court of Canada. The cases resulted 

in the tax exemption claims being denied. Appeals in two of the test cases may still be pending in 

the Federal Court of Appeal. 

[65] Beginning in February 2006, CRA sent letters to those aboriginal taxpayers who were 

affected by CRA's 1994 guidelines on the understanding that they intended to be governed by 

the outcome of the test cases. They were asked to advise which of the test cases was reflective of 

their situation. When they declined to do so, CRA issued Notices of Confirmation that confirmed 

the income tax assessments to Mr. Hester and about 1200 other aboriginal taxpayers. This 
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resulted in the taxpayers filing Notices of Appeal. The Chief Justice of the Tax Court is case 

managing all of these appeals, which were proceeding at the time of the hearing of the motions in 

Hester. 

[66] In Hester, the plaintiff moved to amend the statement of claim as a result of the severance 

of the class action from the Obansawin action. The defendants objected to certain of the 

amendments and moved to stay the action on the basis that the matters covered in the claim were 

the subject of the other proceedings that I have referred to. In granting the motion for stay until 

the tax appeals in the Ta{( Court and any appeals arising from them were finally determined, it 

was my finding that each of the causes of action asserted in the Hester action was founded on the 

entitlement of the plaintiff and class members to tax exemption rights and that the tort and 

equitable claims had no independent foundation, but were derivative of the determination of 

liability for tax. I said at para. 59: 

In my view, this action represents an attempt by Hester [and class members] to 
turn a question of tax liability into a mass tort claim against the Crown and 15 of 
its employees when two other courts - the Federal Court and the Tax Court - are 
already adjudicating the real dispute between the parties. 

[67] This is a completely different case. For one thing, there are no tax appeals pending before 

the Tax Court of Canada, although class members were entitled to file Notices of Appeal 90 days 

after receiving a notice of reassessment and could have pursued tax appeals, with or without the 

assistance of Banyan Tree more than two years ago. Banyan Tree has taken some initial steps to 

assist class members with the filing of Notices of Objection, including retaining counsel, but has 

made no commitment to assist class members financially with the legal costs of individual 

appeals once the fund it established for legal expenses is exhausted. In September 2008, Banyan 

Tree's charitable status was revoked. Rochester admits and informed donors that the security 

deposit account investments were subject to a fraud resulting in a significant loss on these 

investments. This raises concerns about staying this action in favour of a lengthy and uncertain 

outcome in another forum that has not yet begun and that Banyan Tree has told donors will be 

litigated all the way to the Supreme Court of Canada and "will take years to clear the courts." 

Hester illustrates that this prospect is not far-fetched 



Page: 27 

[68] While class actions may not be speedy, they do have the advantage of case management 

and the ongoing supervision of a dedicated judge. More fundamentally, the ultimate disposition 

of any tax appeals will not be determinative of the causes of action or compensate class members 

for the damages they seek. Clearly, the Tax Court cannot adjudicate the enforceability of the 

promissory notes that class members executed. It cannot adjudicate claims for damages for 

negligence and breach of contract or for punitive damages. Unlike Hester, these are independent 

causes of action and remedies that are not derivative of entitlement to a tax exemption. Contrary 

to the submission of the defendants, it is not the class action that is premature. Rather, it is the 

motion for stay that is premature. 

[69] The issues in this action do not become moot if the Tax Court determines that the 

reassessments are proper and that CRA's determination that the gift program is a sham is correct. 

If, on the other hand, tax appeals are pursued and finally determined in favour of class members, 

it is possible that some aspects of this action may be resolved through that process. In that event, 

the motion for stay can be renewed, but at this point, that prospect is sufficiently speculative and 

uncertain that a class action is very clearly the preferable procedure for resolving the claims of 

class members. Even if I were to accept that the outcome of the tax appeals is determinative of 

the claims advanced in this action (which I do not), a class action achieves judicial economy by 

make binding determinations affecting the rights of 2,825 individuals in one proceeding. It 

achieves behaviour modification by holding corporations and law firms accountable for the 

promotion of allegedly sham investments and it facilitates access to justice for litigants who 

would not bring individual claims. 

[70] The plaintiffs have therefore satisfied this requirement for certification. 

5(1)(e) - A representative plaintiff with a workable litigation plan 

[71] The final requirement for certification is that there be a representative plaintiff who 

would fairly and adequately represent the interest of class members, has produced a suitable 

litigation plan and does not have a conflict of interest, on the common issues, with other class 

members. 
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[72] There are two objections to the adequacy of the proposed representative plaintiffs: (1) 

that they did not participate in the gift program in 2006 and 2007; and (2) alleged conflicts 

between their evidence and the evidence of their witnesses as to representations that were made 

concerning the liability for repayment of the loans. As to the first objection, Mr. Thiessen 

acknowledged that there were no material differences in the gift program during the years it was 

sold or in the contracts between class members and the gift program defendants. A finding in the 

plaintiffs' favour on the common issues on breach of contract and/or negligence would resolve 

these issues for all years of the program. As to the second objection, the trial of this action will 

focus on the conduct of the defendants - whether they were negligent, and whether the gift 

program defendants entered into contracts with class members on the express or implied terms 

that are alleged. The so-called differences arising from the evidence does not impact on the 

common issues that will resolve these claims and therefore does not affect the plaintiffs' ability 

to adequately and fairly represent the class. If I am wrong, sub-classes can be created as in 

Peppiatt or the defendants can bring a motion to decertify the action. 

[73] In my view, the main purpose of a litigation plan at certification is to demonstrate to the 

court that the plaintiffs have turned their minds to how the action will proceed and be managed. 

Defendants frequently raise arguments on manageability as an obstacle to certification both 

under the preferable procedure requirement and also as a deficiency in the litigation plan. A 

deficient litigation plan that cannot be remedied can reveal that the action is unmanageable and 

therefore is not the preferable procedure. In Bellaire at para. 53, Nordheimer J. provided a non

exhaustive "shopping list" of matters that ought to be addressed in a litigation plan. The litigation 

plan attached as an exhibit to the affidavit of Kathryn Robinson addresses many of these matters 

and provides a reasonable framework for the prosecution of this action. A litigation plan is not 

intended to determine the procedures that will be actually employed in resolving individual 

issues. The litigation plan is sufficient so long as it provides enough detail to satisfy the court 

that the plaintiffs have given the procedures some thought and that the plan's suggestions are 

workable. The litigation plan here provides an adequate proposal for the efficient, fair and 

manageable prosecution of this action. The plaintiffs have therefore met the final requirement for 

certification. 
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Conclusion 

[74] As I am satisfied that the plaintiffs have met each of the requirements of s. 5 of the CP A, 

this action will be certified as a class proceeding on such terms as these reasons provide. The 

motions for stay and for an order under rule 51.06 are dismissed. If the parties are unable to 

agree on the costs of the motions, they are to agree on a schedule for the exchange of written 

submissions and arrange to have these delivered to me within 60 days. 
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